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The Writ of Mandamus 


By Cuarues D. Drayton* 


Y REASON of the fact that the executive departments of the Federal 

Government are located in the District of Columbia the courts of this 
District are called upon more frequently, perhaps, than are the courts in 
any other jurisdiction to consider petitions for the issuance of the writ 
of mandamus. 

While it is well established that this writ may not issue except to 
compel the performance of a ministerial act, or a duty involving no ele- 
ment of discretion or judgment, the great difficulty of determining just 
when such a case is presented is attested by numerous reported cases. 
Our purpose here is to discuss briefly the limitations of the writ. 

The oft quoted definition of this writ given by Blackstone in his 
Commentaries, Vol. 3, 110, is that it is ‘‘a command issuing in the 
King’s name from the court of king’s bench, and directed to any person, 
corporation or inferior court of judicature within the king’s dominions, 
requiring them to do some particular thing therein specified, which ap- 
pertains to their office and duty, and which the court of king’s bench has 
previously determined, or at least supposes, to be consonant to right and 
justice.”’ More briefly stated by Chief Justice Taney in his dissenting 
opinion in Kendall v. United States, 12 Pet. 852, ‘‘mandamus was origi- 
nally issued by the court of King’s Bench to enforce the exeeution of 
the law.”’ 

In England the writ was originally a royal prerogative to be issued 
only to correct an obvious wrong which could not be reached by any other 
process. In this country it has long been regarded as a writ of right, 
although superficially it might appear that the decision of the Supreme 
Court in Duncan Townsite Company v. Lane, 245 U. S. 308, militates 
against this view. In that case Justice Brandeis, speaking for the court, 
said: 

“Mandamus is an extraordinary remedial process which is awarded, not as 
a matter of right, but in the exercise of a sound judicial discretion. It issues to 
remedy a wrong, not to promote one, to compel the performance of a duty which 
ought to be performed, not to direct an act which will work a public or private 
mischief or will be within the strict letter of the law but in disregard of its 
spirit. Although classed as a legal remedy, its issuance is largely controlled by 
equitable principles.” 

That is to say, mandamus, being an extraordinary remedial process, 
is not awarded unless, without it, injustice will result. 

The decisions show that in practically every case the inferior court, 
official or commission against whom the writ is asked sets up the claim 
that the action or non-action complained of resulted from a reasonable 
interpretation and exercise of vested powers and, therefore, is not subject 
to review or correction by mandamus. The question then to be determined 
is whether the duty, the performance of which is sought to be required, 
is really discretionary in the officer or tribunal, and therefore not sub- 
ject to mandamus, or whether it is merely ministerial and therefore 


* Member of the Bar of the District of Columbia. 
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obligatory. Thus, in one of the earliest cases coming before the Supreme 
Court (Marbury vs. Madison, 1 Cranch 163) it was necessary for the 
court to decide whether Marbury, appointed by President Adams and 
confirmed by the Senate, had a right to his commission which had not 
been delivered ; or whether the incoming Secretary of State under Presi- 
dent Jefferson could withhold it on the ground that it was discretionary 
with the executive department to refuse to consummate the appointment 
made by the preceding administration. The court held that the appoint- 
ment in legal effect had been made and completed; that Marbury was 
entitled to his commission, and that the delivery of it to him was a mere 
ministerial act involving no exercise of official discretion on the part of 
the Secretary of State. 

The mandamus, however, in this case was refused on the ground 
that the act of Congress which undertook to enlarge the original juris- 
diction of the Supreme Court so as to embrace cases of this sort was in 
conflict with the provision of the Federal Constitution which specifically 
enumerates the classes of cases as to which the Supreme Court is in- 
vested with original jurisdiction. What might have been the result had 
this avenue of escape from the duty of issuing the writ not been open 
to the court is a subject for interesting speculation. It is not to be 
questioned that the redoubtable John Marshall, in a proper case, would 
have directed the writ ‘to the Secretary of State even though such action 
would have brought the Supreme Court into conflict with the newly- 
elected President, Thomas Jefferson. However, it is perhaps natural to 
assume that the court, then not so firmly established in power as now, 
was willing to avoid, if possible without loss of dignity, a collision with 
the executive department. 

This thesis does not attempt to deal with cases involving the exercise 
by the Supreme Court of its original jurisdiction conferred by Article 
III of the Constitution; or of its power to issue mandamus directed to 
lower courts. This last is covered exhaustively in an article in the 
Harvard Law Review for November, 1932, entitled ‘‘Mandamus In the 
Supreme Court since the judiciary Act of 1925,’’ written by Frank H. 
Sloss, Esquire. And it is interesting to observe that a response to this 
article seems to have been made by the Supreme Court in an opinion 
handed down December 5, 1932, by Mr. Justice Sutherland in Ex Parte 
United States, 287 U. S. 241, wherein the court more clearly defines the 
rule deducible from its decisions governing the issuance of the writ of 
mandamus to inferior courts, thus: 


“The rule deductible from the latter decisions, and which we now affirm, is 
that this court has full power in its discretion to issue the writ of mandamus to 
a Federal district court, although the case be one in respect of which direct 
appellate jurisdiction is vested in the Circuit Court of Appeals—this Court 
having ultimate discretionary jurisdiction by certiorari—but that such power 
will be exercised only where a question of public importance is involved, or 
where the question is of such a nature that it is peculiarly > that such 
action by this court should be taken. In other words, application for the writ 
ordinarily must be made to the intermediate appellate court, and made to this 
court as the court of ultimate review only in such exceptional cases.” 


As stated by Mr. Justice Field for the Supreme Court in Ex Parte 
Parker, 131 U. S. 221, ‘‘Rights under our system of law and procedure 
do not rest in the discretionary authority of any officer, judicial or 
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otherwise.’’ Or, as stated differently in Yick Wo v. Hopkins, 118 U. 8. 
346, ‘‘ Any law that compels a man to hold any material right essential 
to the enjoyment of life at the mere will of another seems to be intolerable 
in any country where freedom prevails, as being the essence of slavery 
itself.’’ 

Strong as may be these statements by the Supreme Court of its 
determination to protect the citizen in his rights, it is not always easy to 
ascertain what the right is and whether or not it has been invaded in 
such a manner as to call for the issuance of the writ of mandamus. Man- 
damus gives no right, but only puts the party in a way to try his right. 
And if the right be doubtful, the mandamus will not issue. ‘‘ Under the 
established rule, the writ of mandamus cannot be made to serve the pur- 
pose of an ordinary suit. It will issue only where the duty to be per- 
formed is ministerial and the obligation to act peremptory and plainly 
defined. The law must not only authorize the demanded action, but 
require it; the duty must be clear and indisputable.’’ U. S. ex rel. 
MeLellan v. Wilbur, 283 U. S. 414. 

In an earlier case the Supreme Court said: 


“In what cases such a writ (mandamus) is warranted by the principles and 
usages of law it is not always easy to determine. Its use has been very much 
extended in modern times, and now it may be said to be an established remedy 
to oblige inferior courts and magistrates to do that jistice which they are in 
duty and by virtue of their office bound to do. It does not lie to control 
judicial discretion, except when that discretion has been abused; but it is a 
remedy when the case is outside of the exercise of this discretion, and outside 
of the jurisdiction of the court or officer to whom the writ is addressed. One 
of its peculiar and more common uses is to restrain inferior courts and to 
keep them within their lawful bounds.” Virginia vs. Rives, 100 U. S. 313. 


A late case to which reference has already been made, particularizes 
the rule announced in Virginia vs. Rives. This is the decision in Ex 
Parte United States, Supra. A grand jury had returned an indictment 
against one, Wingert, charging him with violating certain provisions of 
the banking laws of the United States. The United States Attorney 
presented to the District Court for the Eastern District of Pennsylvania 
. @ petition praying that a bench warrant issue for Wingert’s arrest. This 
was denied, and upon the return of the court to the rule to show cause, 
the sole ground alleged for such denial was that the matter was within 
the judicial discretion of the court, and, therefore, not subject to manda- 
mus proceedings. However, the Supreme Court said: 


“It reasonably cannot be doubted that, in the court to which the indictment 
is returned, the finding of an indictment, fair upon its face, by a properly con- 
stituted grand jury, conclusively determines the existence of probable cause 
for the pur of holding the accused to answer. Compare McGrain v. 
Daugherty, 273 U. S. 43, 60-62. The refusal of the trial court to issue a warrant 
of arrest under such circumstances is, in reality and effect, a refusal to permit 
the case to come to a hearing upon either questions of law or fact, and falls little 
short of a refusal to permit the enforcement of the law. The authority con- 
ferred upon the trial judge to issue a warrant of arrest upon an indictment 
does not, under the circumstances here disclosed, carry with it the power to 
decline to do so under the guise of judicial discretion; or, as this court suggested 
in Ex Parte United States, 242 U. S. 27, 42, the power to enforce does not 
inherently beget a discretion permanently to refuse to enforce.” 
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The distinction between the class of cases in which mandamus will 
lie and those in which it will not is well illustrated in the recent decision 
of the Supreme Court in Interstate Commerce Commission v. United 
States, ex rel. J. C. Campbell, et al. 289 U.S. 385. There the Commission, 
after finding that certain rates caused undue prejudice and preference, 
declined to award damages: In holding that mandamus would not lie in 
such case the Supreme Court observed that ‘‘the rule of damages is 
beset by delicate distinctions’’; that ‘‘pre-eminently in applying it there 
is a call upon the judge to think and act judicially, to use judgment and 
diseretion’’; and that ‘‘if the Commission had declined to listen to the 
claim for reparation, or finding reparation due, had declined to order 
payment, mandamus might have been available to hold it to its duty.’’ 
The Court then went on to say that as the Commission heard the com- 
plaint and proceeded to a decision, the result of mandamus, if issued, 
would be to compel an adjudication of the case in a particular way. 

One of the best illustrations of the class of cases in which an ad- 
ministrative body refused to hear a complaint and proceeded to a de- 
cision on the merits is afforded by what is believed to be the first case in 
which a mandamus was ever issued against the Interstate Commerce 
Commission, I. C. C. v. Humboldt Steamship Company, 224 U. S. 474. 
The Commission held hearings and wrote a lengthy report but erroneous- 
ly decided that Alaska was not a ‘‘territory’’ of the United States in the 
technical sense and for that reason dismissed the complaint for want of 
jurisdiction. The Court held that that was not such an exercise of 
judgment and discretion as Congress intended to commit to the final 
decision of the Commission; but that where the Commission refused to 
act or denied its power to entertain a complaint from a misunderstand- 
ing of the law, it could be compelled so to do by mandamus. Otherwise, 
any administrative tribunal could nullify its most essential duties by a 
disclaimer of jurisdiction and there would be no possibility of review. 

The two cases last cited illustrate the manner in which a denial of 
jurisdiction is so often confused with a decision on the merits. The 
judgment and discretion of an administrative tribunal does not come 
into play until it passes beyond the question of its jurisdiction and.an- 
nounces its decision on the merits. It cannot be said to have complied 
with its duty to execute the law by defying the power so to do; nor can 
its error divest the courts of power to require by mandamus the execu- 
tion of the law according to the intent of Congress. Stated differently, 
an officer may be charged with the administration and construction of a 
statute and may be vested with discretion in its administration, but if he 
misconstrues the statute and mistakes the duty which he is directed to 
perform under it, then he cannot plead that he has done his duty. 
Roberts v. United States, 176 U. S., 221, 231. 

When jurisdiction is expressly imposed by law, no amount of pre- 
liminary inquiry to determine that question can deprive the party in- 
jured by an erroneous ruling thereon of the right to have such ruling 
corrected, and, in the absence of any other legal remedy, he is entitled 
to the relief afforded by mandamus. 





Shortsighted Policy Regarding Marine Terminals 


By S. PaumMer Garuarp, JR.* 


HE impression of many shippers, railroads, and steamship operators 

is that publicly and privately owned marine terminals are outcasts of 
the shipping world. Casual observation will convince anyone that such 
terminals are as essential to the needs of waterborne commerce as either 
the rail or water carrier. 

It was clearly shown in Docket No. 12681 involving accessorial 
services that practically three-fourths of the terminal developments 
were either publicly or privately owned, and that these classes of termi- 
nals were more efficient and modern, and maintained better than railroad 
terminals. Economical transfer of cargo from car to ship or from ship 
to car can only be effected over terminals specially built for this purpose. 
Switching cars, storing, assembling and transmitting freight, docking 
and loading vessels with greatest dispatch and other necessary services 
are most readily acquired at modern and adequate terminals. 

Today there is no private capital available for terminal construction. 
Those State, County and City governments which are not already bank- 
rupt do not readily appropriate large sums for this class of development. 
Those that are bankrupt cannot. 

Whatever the reason, railroads are scarcely maintaining their pres- 
ent terminals and building no new ones. About one-fourth of the ex- 
isting terminal facilities are rail owned. 

From a rail carrier standpoint, it is of vital importance to have 
facilities adequate for assembling, accumulating and storing all classes of 
freight and to have modern facilities for the interchange of cargo from 
ear to ship or from ship to car. Facilities constructed so as to afford 
economic marginal track delivery attract certain classes of freight and 
thus afford revenue to the lines serving the port at which they are 
located. The carriers are relieved of the necessity of maintaining and 
operating like facilities and of meeting the necessity of modernizing old 
terminals where public terminals exist. 

From the water carriers standpoint, a terminal is an indispensable 
necessity. Efficient terminals prevent undue delays at the port, thus 
affording dispatch in the loading and unloading of vessels.. This is an 
important item in the operation of any steamship. Unless terminals are 
provided by some person, corporation or governmental agency, the 
steamship companies would be forced to provide their own terminals. 
Some facility for accumulating, transmitting and storing cargo is essen- 
tial. 

The exporter or importer must have facilities over which to move 
his shipments. The Interstate Commerce Commission has held in numer- 
ous cases that the railroads were not obligated to afford storage for the 
shippers, their business being essentially that of transportation. Steam- 
ship companies are not obligated, and do not attempt, to furnish marine 
terminals for the shipper. 


At practically all of the Atlantic and Gulf ports, it has in the past 
* Atty. State Docks Commission, Mobile, Alabama. 
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been necessary to have governmental agencies or private parties furnish 
the largest proportion of the facilities necessary for port development. 

All facilities, whether owned by railroads, governmental agencies 
or private concerns are in competition with each other and the various 
ports are in competition with each other. It has been demonstrated that 
no agreement between these competitors is possible and that competitive 
prices have existed in the past and will exist in the future, unless some 
force intervenes. 

The history of early port development indicates that the terminals 
were largely rail owned and were used by the carriers as inducements 
to shippers to use their lines. Due to competition, many carriers, how- 
ever, made no charges to either shippers or steamships, the paramount 
idea being to obtain the line haul revenue derived from the movement 
of the goods over the lines of the carrier. 

Subsequently, as these rail owned terminals became more and more 
obsolete, private industry and governmental agencies began. to build 
facilities, in order to modernize the terminal development at the various 
ports and make such ports more attractive to the shipping world. 

Experience has shown that the competition encountered by the 
newer terminal developments with the rail carrier terminals, and with 
the practices in force at such terminals, has led to a low seale of charges 
which is not producing sufficient revenue to pay even a fair return on 
the investment. 

It is to the general public interest that modern terminals be pro- 
vided and maintained. Notwithstanding the necessity for terminals, and 
that they are now operating at a loss, the imposition of any new 
charge, or the raising of any existing charge, is bitterly opposed by ship- 
pers, railroads and steamship companies. Yet, no shipper, railroad, or 
steamship company could be convinced that their business should be run 
at a loss, or that they could so operate their business for an indefinite 
period. 

Rail terminals are likewise being operated at a loss. With competi- 
tion from other transportation agencies becoming a factor in rate mak- 
ing, the carriers no longer can prescribe rate levels which will afford 
opportunities to recoup losses incurred in affording accessorial services, 
from revenues derived from the line haul. They should be interested in 
adequate revenue from such service when rendered by them, and ade- 
quate revenue for the service when rendered by a substitute. 

A shipper, especially those at competitive points, is more interested 
in a stable rate structure equally available to him and to his ecompeti- 
tors through as many channels as is possible, location considered. He is 
thus assured that his competitor can obtain no special advantage by 
moving his commodity through some port at which he has obtained a 
special concession from some wharfinger located there. 

Obviously, regulation by a governmental agency is necessary. Yet 
many shippers and many terminal operators oppose any regulation by 
any body with authority to prevent rebates or special concessions. 

There is a limit to the resources of railroads, governmental agencies 
and private persons. Many governmental agencies are now bankrupt 
and further port development by such agencies is impossible. The tax- 
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payers of those governmental agencies not now bankrupt are hesitant to 
enter into any venture which is likely to further tax their resources or 
increase taxes. Investigation will convince any Legislature or Govern. 
mental Body that terminals are not paying investments. Private capi- 
tal has long been convinced of this fact. The limited amount of ven- 
turesome capital to be found today is looking for investments which will 
afford a reasonable return, and not for one wherein a loss is assured. 

What, then, will the future be for steamship companies, railroads, 
and shippers insofar as terminal development is concerned, and for the 
railroad carrier of today who can little afford capital investment in 
terminal facilities? 

Terminals built a relatively short time back are now demonstrating 
the reality of the word ‘‘obsolescence’’. It is reasonable to suppose that 
the so-called modern terminals of today will meet the same reality. We 
believe that it is unwise to expect terminal facilities to be operated at 
a continued loss. 

Unless the interested parties change their shortsighted policy, effi- 
cient terminals will not always exist. That there is a limit to the financial 
ability of railroads and governmental agencies has already been demon- 
strated. That there is a limit*to the losses which terminal operators can 
sustain will be demonstrated. 

We are of the opinion that a regulation of wharfingers offers the 
most reasonable solution. The interest of the shippers, and rail and 
water carriers, as well as the interest of the wharfingers, requires some 
remedy. No remedy has been supplied by the interested parties, there- 
fore, it is necessary for the Government itself to regulate an industry 
that has demonstrated its inability to regulate itself. 

Mr. Woodlock, writing in the Wall Street Journal recently, in dis- 
cussing the National state of mind toward railroads, said that it de- 
manded real service from a public servant and treated the servant as a | 
public enemy. This illustration seems to fit the state of mind of carriers 
and shippers toward public and private terminals. 

Public and private terminals are necessary public servants but can- 
not always exist when treated by their users as public enemies. 





N. R. A. Is Unconstitutional 


The N.1I. R.A. was found unconstitutional by the Supreme Court 
last Monday. Inasmuch as a number of our members are interested in 
codes—arrangements have been made to furnish copies upon receipt of 
15 cents to cover postage. 
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™ MRS. CLYDE B. AITCHISON 
ads, 
be The deep sympathy of all is extended to Commissioner Aitchi- 
son on the death of his wife, Bertha Williams Aitchison, on May 
ting 5, 1935, at Garfield Hospital. Mrs. Aitchison had been seriously 
that ill for several weeks and her passing was a distinct shock to 
We everyone. 
d at Mrs. Aitchison was born May 21, 1877, at Strawberry Point, 
Iowa, a daughter of the late Edward and Katherine Bond Wil- 
effi- liams. She studied music at the conservatory in Tabor, lowa, 
ncial later going to Chicago to study the organ. However, voice was 
n0e- her forte and she became widely known as a singer on the 
can Pacific Coast, particularly in connection with her work as soloist 
at the First Congregational Church, Oakland, Calif., the largest 
. the chureh in the city of Oakland. While a resident of Pacific Grove, 
and California, she married Mr. Aitchison September 5, 1906, at Los 
some Gatos, Calif. After moving to Portland, Oregon, with her hus- 
here- band she served as a soloist at the First Congregational Church 
stry | and the Unitarian Church in that city. 
. Mrs. Aitchison came to Washington in 1916 when Commis- 
dis- sioner Aitchison was appointed solicitor for the National Associ- 
t de- ation of Railway and Utilities Commissioners. A leader in Red 
as a Cross Work during the World War, she was also prominent in 
Tiers the Arts Club, and was a former president of the Political Study 
Club. She was an active member of the Daughters of the Ameri- 
can- ean Revolution, Daughters of American Colonists, Daughters of 
Founders and Patriots of America, the P. E. O. Sisterhood, and 
the Oregon State Society of Washington, D. C. Mrs. Aitchison 
leaves a host of friends and her genial and gracious presence 
will be greatly missed. 
Funeral services were held at St. Andrews’ Episcopal Church 
in Washington on Monday, May 6th, and burial followed at 
Strawberry Point, Iowa, on Wednesday, May 8th. She is sur- 
vived by her husband, a daughter, Miss Beatrice Aitchison, and 
Sourt a son, Clyde Bruce Aitchison, Jr. 
ed in 
pt of 








The Paradox of Railroad Nationalization 


By Kennets F. Buracess * 


IXTEEN months ago it was my privilege to address the National 

Industrial Traffic League at its annual luncheon, at which the Honor- 
able Joseph B. Eastman, who had recently been appointed Federal Co- 
ordinator of Transportation, was the guest of honor. Some curious 
fancy, I suppose, had led me to prepare and deliver an address in oppo- 
sition to government ownership of railroads—in fact, to characterize 
the Emergency Railroad Act which created the post of Federal Co- 
ordinator, as a means of avoiding government ownership and as a man- 
date against such a policy. 

Thereupon my good friend Henry Palmer, in an editorial in The 
Traffic World, criticized me mildly, but firmly, for mentioning any pos- 
sibility of government ownership and certainly for devoting a more or 
less seriously prepared address to that subject. Among other things, he 
said that no important group in America wanted government ownership 
of railroads and, that being so, why discuss it? 

A good deal of water has gone over the dam since then. The Chair- 
man of the Committee on Interstate and Foreign Commerce of the Uni- 
ted States Senate has declared that at this session of Congress he will 
introduce a bill which will provide for government ownership of rail- 
roads. 

The Federal Co-ordinator of Transportation, in his first report to 
Congress a year ago, devoted many pages to the subject, stating that 
while theoretically sympathetic with the idea of government ownership, 
he could not recommend it at that time. In the more recent annual 
report, dated January 21 of this year, the Co-ordinator again discusses 
government ownership, concluding with the statement that it contains 
the greatest potentialities of good of any proposed solution of the rail- 
road problem and also the greatest possibilities of harm. This state- 
ment he makes in connection with a discussion of an_elaborate scheme of 
taking over the railroads by the government to be operated by public 
trustees, a plan not dissimilar in its fundamental aspects to the Plumb 
plan, which was proposed by organized labor fifteen years ago just before 
the termination of federal control. 

Two weeks ago the General Counsel of the new Association of Ameri- 
can Railroads, Judge Robert V. Fletcher, in this very room presented 
an elaborate discussion of the whole subject of government ownership 
of railroads, and showed conclusively that wherever it has been tried it 
has resulted in increased costs of operation and diminished earnings. 

It is not my purpose tonight to trespass upon your time with any 
elaborate discussion of the theoretical benefits or detriments of govern- 
ment ownership of railroads, or even to picture its practical hazards or 


* Member of the Illinois Bar; former Chairman Executive Committee, as well 


as of Procedure Committee, Association of Practitioners before the I. C. C. Address 
delivered before the Junior Traffic Club, Chicago, Illinois, April 4, 1935. 
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advantages. In point of fact, government ownership of railroads is the 
great paradox of the present railroad situation. No important group of 
our citizens advocates it, at least openly. No important group which is 
associated with the railroad industry or which depends upon it seems 
desirous of sponsoring any such program as this. Neither the investors 
and holders of railroad securities who, under our present system, are the 
owners of the railroads, nor the officers and employees of the railroads 
who are operating them, nor the shippers and travelers of the country 
who are dependent upon the railroads in large part for their transporta- 
tion, are proposing government ownership as an affirmative remedy. 
In fact, the spokesmen for these several groups, so far as they have ex- 
pressed themselves, are hostile to any such program. 

In spite of this, so eminent an authority and so intelligent a student 
as Professor Winthrop M. Daniels of Yale University who, for many 
years, was a member of the Interstate Commerce Commission, and whose 
judgments of the problem have always been reasonably conservative, pre- 
sented an article in the January issue of Current History entitled, 
“Toward Nationalized Railroads,’’ the word ‘‘nationalized,’’.as I under- 
stand it, being a sugar-coated substitute for ‘‘governmentally owned.’’ 
Professor Daniels, after analyzing the present situation, concludes with 
the statement that there is a likelihood of government ownership and 
operation of the railroads in the not distant future because (1) of the 
large railroad indebtedness to the Federal Government; (2) of threat- 
ened widespread insolvencies and of the depressed market price of rail- 
road stocks, which would make available a controlling interest at a low 
figure; and (3) in the eagerness of some large holders of railroad bonds 
to surrender them in exchange for government obligations. 

For my own part, I am not convinced that there is any imminent 
danger of government ownership—or nationalization, if you prefer that 
term—at least not in the causes recited by Professor Daniels. The con- 
ditions which he mentions undoubtedly exist, but they have existed in 
whole or in part at least twice before, once in the seventies and again 
only a few years ago. At the conclusion of the war period and when the 
railroads were returned in 1920 to their owners upon the termination of 
federal control, the debts of the railroad corporations to the Government 
approximated a billion dollars, or more than twice the present indebted- 
ness of the railroads to the Reconstruction Finance Corporation, and, in 
addition to that, the railroad plant was then wholly inadequate for the 
traffic of the country. The depressed market price of railroad stocks, 
while not so great then as now, was certainly on a very subnormal plane 
—much lower than in railroad history up to that time. There were also 
insistent groups of railroad bondholders who thought they saw an op- 
portunity to substitute government obligations for their railroad securi- 
ties. All these conditions existed at that time, and yet, as a result of for- 
ward looking legislation by Congress, coupled with an increase in traffic, 
the railroads were able, within an unbelievably short period of time, to 
overcome their physical and financial disabilities, and thereafter to be- 


come reasonably profitable, and certainly to be looked upon as safe 
investments. 
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In pointing these facts out to you, I do not mean to cast aside the 
specter of government ownership, because there is a real hazard that it 
may eventuate. But if it does come it will, in my opinion, come not 
from any of these causes that have been mentioned up to date, but rather 
because the public, of which you are an important part, sits idly by and 
permits the railroad industry to be diverted from its essential function, 
that is, the furnishing of transportation, into a machine or vehicle for 
trying out upon the body politic schemes for socializing industry in all 
its phases. 

As your Chairman stated, it was my pleasure to have addressed this 
organization at its first annual dinner ten years ago upon the subject of 
the Hoch-Smith Resolution which had been enacted by Congress and ap- 
proved by the President a short time before. The Hoch-Smith Resolution 
in essence was a scheme to set up the Interstate Commerce Commission 
as the economic arbiter of the United States. You will recall that that 
resolution directed the Commission to revise the freight rate structure 
of the country so that there might be a ‘‘natural and proper develop- 
ment of the country as a whole’’, and that, in making rates, the Com- 
mission should give consideration to ‘‘the conditions which at any time 
prevail in our several industries.’’ The Hoch-Smith Resolution was 
enacted by Congress at the insistence of the representatives of the agri- 
cultural sections of our country in the hope that somehow, some way, 
the Commission might revise the freight rate structure so as to shift the 
cost of transportation from agriculture to industry and thus benefit the 
farming population. The scheme was unsound and it failed to accom- 
plish its purpose, but only after millions of dollars had been spent by 
the shippers, carriers and regulating authorities in undertaking to carry 
out its mandate. It still remains on the statute books, but its directions 
are honored rather in their breach than in their observance. | 

The Hoch-Smith Resolution was not, however, the first time that a 
widespread effort was made to use the railroad industry as a socializing 
medium. Five years before, when federal control was coming to an end, 
the great railroad brotherhoods proposed to Congress an elaborate 
scheme of nationalizing the railroads, paying for them with an issue 
of United States bonds, and operating them as a nationalized enterprise 
with a board of fifteen directors, five to be appointed by the President of 
the United States, and the remaining ten by the officers and employees of 
the railroads, classified and unclassified. The plan provided for an auto- 
matic increase or reduction in freight rates dependent upon earnings, 
the wages, however, to be determined by the Board of Directors in which 
it will be noted that the employees had the dominant authority. That, 
so far as I can recall, was the first serious and important program of 
utilizing the railroads as a socializing influence and to subordinate there- 
to their function as a transportation agency. For some time it appeared 
that the scheme was receiving considerable public support and to have 
strong backing in the halls of Congress, but it finally failed. 

_ Today, we are confronted with this paradox of government owner- 
ship. In the present complicated situation the most dangerous force 
again is another attempt to use the railroads as a socializing agency, or, 
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perhaps better stated, as an experimental laboratory, a sort of economic 
guinea pig on which to try out new theories of supposed public welfare. 
This time it is again railroad labor which, in an effort to extricate itself 
from the difficulties of the depression, is proposing remedies which, if 
adopted, can have no other possible result than the nationalization of the 
industry. 

Railroad labor has suffered severely as a result of the depression. 
The employees of the American railroads barely exceed one million now, 
as against two million at the peak of 1920. Of course, some of those were 
unnecessary employees who were eliminated from the payroll by econo- 
mies of operation even while traffic was increasing. But since 1929 almost 
700,000 men and women have been forced out of the railroad service. 
Those who have remained in the service, in the majority of cases, have 
been compelled to divide their work so that their individual pay checks 
have suffered severe reductions. 

On the other hand, railroad wage rates are now at the peak of all 
time, so that the unit cost of labor as it enters into transportation costs 
and charges is today as high as it has ever been. This is because of the 
restoration of the ten per cent deduction in wage rates which the rail- 
road brotherhoods compelled the railroads to agree to last year upon 
optimistic but unrealized predictions of increased traffic, the last half of 
the wage reduction having been restored. just three days ago, on April 
1, 1935. 

As railroad labor has suffered from the depression it has become 
more cohesive and more of an economic force, not only within the rail- 
road industry, but in connection with the shaping of legislation. The 
possibility of economies through co-ordination and joint use of terminals 
under the Emergency Transportation Act of 1933 was completely nulli- 
fied by the Labor Amendment to that Act, which prevented reductions in 
the numbers or compensation of employees. The company union has 
been outlawed for all practical purposes in the railroad industry, by 
amendments to the National Bankruptcy Act and the Railway Labor Act. 

A railroad pension bill was passed by Congress a year ago upon the 
earnest solicitation of the representatives of railroad labor, which, it is 
estimated, will result in increased operating costs of American railroads 
ranging from $60,000,000 to $135,000,000 a year. This Act singles the 
railroads out of all industry in the United States upon which to impose, 
at the expense of the railroads, a compulsory pension system for em- 
ployees 65 years of age. It may be that, consistent with the economic 
thinking of our times, such a pension plan is desirable in the public 
welfare and should be imposed upon all industry. That problem remains 
presently undetermined. But the significant fact is that the first time 
the Government seeks to exercise such a power, it directs its legislation 
not to industry as a whole, but to the railroads, which least of all are 
mm a position to submit themselves for social experimentation. Let it be 
remembered that this law:was enacted in a year in which the railroads 
of the country as a whole failed to earn their bond interest by $50,000,000, 
which meant that as a whole they earned nothing whatever on $8,000,- 
000,000 of common stock, an amount equal to one-fourth of our National 
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debt. Further let it be remembered that this act was passed in a year 
when wage increases, insisted upon as an alternative to a strike, were 
being made at an annual cost to the railroads of $156,000,000. And 
further let it be borne in mind that the railroad industry, in the year in 
which this law was passed, had more than 45,000 miles, over a fifth of 
the total’ mileage of the country, in bankruptcy, the largest amount in 
all history from the standpoint either of total mileage or percentage. [| 
have no quarrel with a system of appropriate pensions for superannu- 
ated employees maintained by industry generally, but to select a single 
industry such as the railroads for compulsory legislation of this char- 
acter is not only discriminatory, but is a definite guide post on the road 
to nationalization. Regardless of how the Supreme Court may view the 
legality of the Act as within or without the power to regulate interstate 
commerce, the ultimate fact remains that at the solicitation of a portion 
of our population the railroad industry is being used as a clinical 
specimen. 

This is past history. Let me direct your attention briefly to the 
legislative program which is now pending in Congress. There is the 
Six-Hour Bill, which would make six hours the standard day on rail- 
roads for purposes of pay and overtime. Even on the present reduced 
volume of business, this Bill, if enacted into law, would result in an 
added cost to the railroads of more than $400,000,000 a year. Then there 
is the Train Length Bill, which would limit trains to 2640 feet in length, 
or not more than seventy ears. In actual operation this would mean 
limiting trains to sixty cars, the immediate and direct effect of which 
would be to add some $200,000,000 more to railroad expense. Then there 
are the Full Crew Bills, which propose to add more men to the crews of 
certain trains, regardless of whether or not they are needed, at an esti- 
mated additional cost of more than $80,000,000 a year. Then there are 
some very cleverly drafted bills, the net effect of which would make 
necessary increased railroad employment, at added cost to the railroads, 
which are known as the Hours of Service Limits Bill, the Government 
Track Inspection Bill, and the Government Signal Inspection Bill. It 
has been estimated that these several Bills, if enacted into law, would 
increase railroad cost by substantially more than $1,000,000,000 a year. 

The Federal Co-ordinator, reeognizing the futility of trying to in- 
crease railroad income to meet these costs, has pleaded publicly with the 
representatives of railroad labor to desist in their efforts. This the latter 
have declined to do even though the Co-ordinator himself assured them 
that he was studying and intended to propose various new measures for 
the aid of the employees. These measures, as foreshadowed by his recent 
report, include unemployment insurance and a plan for dismissal com- 
pensation, which will require the railroads to continue to pay their 
employees when they are no longer needed and after they have been dis- 
missed from service. 

Whether or not we agree or disagree with the social and economic 
theory that underlies such plans as these with respect to the duty of in- 
dustry to its former and present employees, the fact remains that 
schemes are being proposed for application to the railroads which the 
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country is not yet ready to embrace in respect to industry generally. 
No thinking man can say that the railroads could withstand the impact 
of these added burdens. Certainly the rate payers, those who ship and 
travel, cannot assume the increased cost. Inevitably the third act of 
that sort of a drama must depict a Government expropriation of the 
railroads with the taxpayer taking over the obligations which the rate- 
payer cannot meet. 

The railroad stockholder has long since ceased to participate in rail- 
road profits, for there are no profits. The railroad bondholder, he who 
invested his money in the railroad enterprise on the basis of a mortgage 
obligation, has likewise ceased, in many instances, to receive any income, 
and his principal is in jeopardy as well. The shipper is still receiving 
adequate transportation, because the railroad plant is sufficient to take 
eare of the depleted traffic of the country, and because railroad manage- 
ment has continued to put service ahead of interest and dividends. 
Other groups, while not advocating Government acquisition of the rail- 
roads, have adopted a course of conduct which, if put into operation, 
ean have no other outcome. 

Let us keep in mind the paradox of railroad nationalization. No 
group openly advocates it, no group appears willing to sponsor it, yet it 
may come unwanted, unsolicited, until like the camel at night in the tent 
of the Arab, it takes complete possession with a sort of grim finality. 
If this is the outcome it will be due to the willingness of the American 
people to have railroad regulation diverted from the adequacy and 
efficiency of transportation and reasonable and non discriminatory 
rates and to concern itself with social experimentation. Under such a 
view regulation will become strangulation. As sometimes happens with 
the surgical operation, which is heralded as wholly successful, the patient 
may pass into oblivion. 





April Luncheon 


HE Washington luncheon group held its regular meeting at the Har- 
rington Hotel on April 30th at 12:45. J. Stanley Payne, Assistant 
General Counsel of the Interstate Commerce Commission was the guest 
speaker. Mr. Edwin F. Morgan acted as Chairman. 
The following were present : 


Washington, D.C. L. J. P. Fichthorn Hon. Claude R. Porter 


C. Garofalo 
Walter W. Ahrens 
Harry C. Ames 
John D. Battle 
Ulysses Butler 
Joseph C. Colquitt 
Pearle P. Cramer 
H. D. Driscoll 
Jean L. Dyer 
Harry S. Elkins 
F. F. Estes 
Bertha W. Fichthorn 


Karl Knox Gartner 
. W. Guthrie 
Alfred G. Hagerty 
John J. Hickey 
J. Raymond Hoover 
Frank Lyon 
S. F. McDonough 
William A. Maidens 
Edwin F. Morgan 
Hug ‘o Ober, 
| Setey Rees 


James Quarles 

Henry J. Saunders 
Albert E. Stephan 
Hon. Hugh M. Tate 
Hon. Lloyd Thurston 
Edwin F. Wendt 

A. Rea Williams 


New York City 
Charles E. Cotterill 
Cincinnati, Obio 

R. A. Ellison 





Co-ordinated Fast-Freight Handling System 
Demonstrated 


Special Containers, Rail Flat Cars and Highway Tractor- 
Trailers for Collection, Rail Transportation and 
Highway Delivery of Freight. 


PoLLowiNn G the monthly luncheon in Washington on 

Tuesday, April 30, a co-ordinated fast-freight handling 
system developed by Acme Transport, Inc., was demonstrated 
in the Water Street yards of the Pennsylvania Railroad. The 
demonstration continued throughout the afternoon and the next 
day. It was viewed by various members and officials of the 
Interstate Commerce Commission, the Reconstruction Finance 
Corporation, Public Works Administration, Post Office, War 
and Navy Departments and other Government Departments and 
administrative bodies, shippers and others interested in trans- 
portation. The following description of the car, container and 
tractor-trailer, reprinted from the Railway Age, should prove 
of interest to practitioner representatives of carriers and ship- 
pers alike. We regret that we cannot include the cuts showing 
the units in operation. Transfer of containers between flat car 
and truck is effected without employment of a crane. 


Two special shock-proof flat cars for the transportation of freight 
loaded in containers have been built recently by the American Car & 
Foundry Company, one for the Wabash and the other for the Delaware, 
Lackawanna & Western. These cars were constructed in accordance 
with designs prepared by Wm. P. Kellett and are to be used by the D. L. 
& W. and the Wabash in cooperation with the Acme Fast Freight, Inc., 
88 Lexington avenue, New York, in order to determine the economic pos- 
sibilities of a co-ordinated transportation service for car-load as well as 
less-than-carload freight traffic. 


Shock-Proof Container Car 


A specially designed 40-ton flat car is employed for the rail transpor- 
tation of the containers. This car is not only designed for receiving, 
fastening and transporting the containers, which are mounted on 
easters, but is also particularly noticeable for the provisions against 
damage to the lading or to the containers from shocks that may occur in 
yard or train movements. The car is 45 ft. 6 in. long over end sills and 
9 ft. 6 in. wide, the truck centers being spaced 35 ft. 3 in. apart. As now 


* Reprinted from Railway Age, December 15, 1934. 
340 





MAY, 1935 34] 





constructed with ordinary carbon steel, its light weight is 52,100 lb., 
which gives a load limit of 83,900 lb. with 5-in. by 9-in. journal axles. 
However, by substituting medium manganese or other alloy steels having 
equivalent physical properties, this weight can be reduced by approxi- 
mately 12,000 lb. The trucks have a wheel base of 5 ft. 6 in. and are 
equipped with the Barber lateral motion device and Miner spring snub- 
bers. The draft gear is of the Miner selective travel type which provides 
414 in. end movement. 

The car underframe is of skeleton construction, the sills being of the 
fish-belly type built up of steel plates and angles. The center and side 
sills are tied together by the end sills, two bolsters, two crossbearers and 
three cross-ties. 

Mounted on the underframe is a movable carriage or car floor, 4 ft. 
134 in. above the rail with containers loaded. This is built up of 6-in. 
channels at sides and ends, four longitudinal Z-bars (two spaced close 
together on each side at a distance of 2 ft. 114 in. from the center line of 
the ear) with eight transverse cross-ties made up of 4-in. angles and 
Z-bars, the whole being covered with 14-in. plates on which are mounted 
guide strips for the container casters and various anchoring or retaining 
devices for securing the containers in transit. This carriage is carried on 
18 side rollers, 314 in. in diameter, and 18 intermediate rollers, 4 in. in 
diameter, and spaced on lines 2 ft. 1% in. from the center line of the car. 
The rollers rest on short sections of track mounted on the underframe 
structure. These pieces of track are not level, but each one has a hump 
at the center directly under the rollers. The hump has an elevation of 
Y% in. above the balance of the track and is formed with a radius of 6 in. 
Suitable retaining clamps are provided at the cross-bearers which tie the 
carriage and underframe together but permit free end movement of the 
earriage with relation to the underframe. 

The body bolsters are quite wide—27\%4 in.—and are steel castings. 
In each bolster two heavy coil springs are mounted lengthwise of the car 
and in line with the intermediate carriage rollers. The springs have 
projecting followers and stops, the distance over the spring followers 
being 36% in. The carriage or movable car floor is fitted with down- 
wardly projecting stop castings against which the bolster spring follow- 
ers are in contact. This arrangement permits the carriage to make a 
longitudinal cushioned movement of 41% in. each side of the normal 
transverse center line. Opposed to the movement of the carriage are the 
four cushion bolster springs referred to, each of which exerts a force of 
36,000 Ib. when fully compressed. The carriage rollers normally rest 
on the high points of the track, as already described. An end movement 
of the carriage with its load causes it to be lowered 14 in., at which point 
a contact is made with 36 friction plates, this contact taking place at 
one-half the full endwise movement. The springs, in order to return 
the carriage to its normal central position, are thus obliged not only to 
take care of the longitudinal displacement, but also to raise the load. 
This arrangement is said to eliminate hunting action of the springs. 
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Containers Carefully Designed 


The containers for dry commodity freight are of the covered box 
type, having an inside width of 7 ft. 4 in., a length of 20 ft., a height of 
7 ft. 414 in., and 1,047 eu. ft. capacity. They have a light weight of 5,650 
lb. and are stencilled for a load limit of 25,000 lb., which applies only 
when the containers are to be transferred for highway transportation. 
Should the car with its containers be utilized as an ordinary box car and 
unloaded without removal of the containers, the permissible axle loading 
applies. With containers of this design each could then be loaded with 
36,300 lb. of freight. Two containers constitute a car load. The con- 
tainers are of pressed-steel frame construction with plywood sides, ends, 
roof and sub-floor, the actual floor being ™s6 in. tongued and grooved 
lumber. Hinged side doors are provided and each end can be opened 
for the full area by means of two hinged doors and a drop tail gate. 

Each container is mounted on eight casters of the double roller, 
swivel type, in two rows, each 2 ft. 2% in. from the center line. The 
two casters on the door ends are linked together so as to form a steering 
device for use when transferring the container on or off the car. 

After the containers have been moved into place on the car they are 
secured at each corner by buffer anchors—the center ones being double 
ended to hold the ends of each of the two containers, while the end 
anchors are fitted with screws by means of which the clamping may be 
made rigid. These anchor housings may be folded down and covered by 
pieces of hinged plate and thereby obtain a flush floor while the con- 
tainers are loaded onto or off the ear. Auxiliary side locks are also 
provided. 

Tractor-Trailers 


For road transportation of the containers especially designed 
tractor-trailers are employed. The trailer is fitted with an elevating 
platform, either or both ends of which may be raised or lowered by 
means of hydraulic cylinders to secure the easiest transfer of the con- 
tainers between car and trailer. Suitable clamping means are pro- 
vided for securing the container to the trailer. The tractor or motor 
has a winch and cable for transferring the containers. Normally the 
transfer takes place by rolling the container endwise from car to trailer, 
or vice versa. It has been found that a container may be thus trans- 
ferred in less than one minute. If desired, however, the tractor-trailer 
may be spotted at the side of the car and the container transferred by 
being rolled off sidewise. This method of unloading is not quite as 
simple, but may be completed in from three to five minutes. 





_N. R. A.—decision of Supreme Court declaring N. R.A. Unconsti- 
tutional. Copies of this decision are available at 15¢ each. 





med 
iting 
1 by 
con- 
pro- 
10tor 
r the 
niler, 
rans- 
ailer 
d by 


te as 


Gartner’s Address before The Associated Traffic 
Clubs of America 


N AN address delivered before the semi-annual meeting of The 

Associated Traffic Clubs of America at Virginia Beach, Va. May 7, 
1935, on the subject, Internal Organization of the Interstate Commerce 
Commission, Karl Knox Gartner, propounded the proposition that the 
Interstate Commerce Commission as a governmental form, is, today, out- 
moded because in the fifty years since it was created, the regulatory 
problem has radically and completely changed. 

When the Commission was created in 1887 the problem was to con- 
trol a railroad monopoly. Today the regulatory problem before the 
American people is to distribute between the competing kinds of car- 
riers, the trucks, buses, pipe lines, power lines, air lines and boat lines, 
as well as railroads, and among the competing elements in each kind, 
the available transportation that there is to be performed. 

This distribution cannot be achieved by arbitrary regulation. As 
Gartner says: 


“No governmental regulation has yet been found that is a satisfactory substi- 
tute for competition. The only proper occasion for the exercise of govern- 
mental regulation of competing carriers, is that their competition may-be made 
fair. When the competition is fair then, and then only, does the law of inherent 
economic efficiency operate without artificial thwart. The safe and sound test, 
therefore, it would seem, for any regulation is whether or not it raises an arti- 
ficial barrier to the unhampered operation of the law of inherent economic 
efficiency.” 


Inherent economic efficiency, according to Gartner, is demonstra- 
ble ultimately in relative costs of transportation which is an administra- 
tive fact that can be scientifically ascertained only through research as 
opposed to the oral hearings method, the only method afforded by the 
Commission form for ascertaining the administrative fact. 

The regulatory agency required to scientifically ascertain the funda- 
mental administrative fact of relative costs of transportation must, 
therefore, be organized as a comprehensive research bureau rather than 
as an investigating Commission. Such a research bureau has no need 
for a multi-headed body such as a Commission to direct its research 
which for efficiency, as in any other successful business operation, must 
have a single executive at its head, implemented so as to give effect to the 
administrative course indicated by the administrative facts, developed 
from the scientific research. 

Gartner points out that in his opinion, the Eastman Motor Vehicle 
bill and the Eastman Water Lines bill are fundamentally defective in 
failing to provide as a limitation upon the minimum rate making power 
of the regulating authority, a proviso that each operator may charge 
rates reflecting the cost of operation but that no operator may charge 
less than the cost of operation of ‘he lowest cost operator of the par- 
ticular kind of carrier between any particular termini. 
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‘When the competition is made fair as Gartner outlines in some par- 
ticularity, on the basis of relative costs scientifically arrived at and 
policed through research, the available transportation will automatically 
distribute itself among the competitors in direct response to the inherent 
economic efficiency of the competing kinds of carriers and between the 
competing elements in each kind. Every carrier will enjoy its place in 
the sun in direct proportion to its ability to serve the public on a basis 
measured by both service and cost. 

If any kind of carrier cannot exist under such a condition of fair 
competition, and such carrier is a necessary part of the National trans- 
portation machine as required by the National defense or for other rea- 
sons of a public nature, a subsidy to be paid out of taxes is indicated 
rather than disproportionate freight charges to be borne as an uneco- 
nomic burden by business, as is the case with all other services that Gov- 
ernment requires in the National defense or in the public interest. 

Carrying the discussion further, Gartner develops the fact that in 
addition to producing a situation of fair competition, Government is 
faced with the necessity of furnishing the patrons of the carriers with 
a forum of experts in which they can make complaint against viola- 
tions of their rights by the carriers, and he develops in some detail the 
organization of a Rate Tribunal or Transportation Court which to be’ 
constitutional shall exercise a jurisdiction that is solely concurrent with 
the jurisdiction in the United States District Courts where at the 
patron’s option a jury trial may be had, as required by the Constitution 
and the 7th Amendment thereto. Inasmuch as all administrative and 
legislative functions would be performed by the Transportation Adminis- 
trator as the executive head of the research bureau, this tribunal could 
constitutionally be invested with all of the usual attributes of a special 
court including the right to issue execution on its judgments. This 
Transportation Court, however, would not necessarily need to be com- 
posed of lawyers and having the power to prescribe its rules of practice 
and procedure, it would administer the rules of evidence and pleading 
in line with the manner in which those rules have been administered 
by the Commission in such cases, and such Transportation Court or Rate 
Tribunal would also have the power to prescribe the qualifications of 
those appearing before it on behalf of litigants, which would mean that 
those appearing for others before such court need not necessarily be 
lawyers. 

This Transportation Court or Rate Tribunal, in addition to its law 
jurisdiction with respect to damages, would exercise the equitable juris- 
diction embraced in determining the ‘‘reasonable relationship’’ in rates 
and practices as between patrons with respect to the future action of the 
carriers, which prerogative would in no wise impinge upon the preroga- 
tive of the Transportation Administrator to fix the level of charges for 
the future, inasmuch as the judgments of this Transportation Court 
with respect to ‘‘reasonable relationship’’ for the future would neces- 
sarily leave it to the defendant carriers and the Transportation Adminis- 
trator to comply with such judgments either by increasing the rate that 
was the basis of the complaint or reducing the rates charged or modify- 
ing the practices employed with respect to the complaining patron. 
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The address develops ideas projected by Gartner in his mono- 
graphs ‘‘Government Planning for Interstate Transportation’’ and ‘‘A 
Cure for the Bureaucracy that has Developed in the Regulation of 
Interstate Transportation’’ both recently published and circulated to the 
membership of this Association. 

Mr. Gartner in his address also took oceasion to point out the in- 
consistenciés in the Eastman Reorganization Bill, which in large mea- 
sure substantiate the objections expressed by the Commission to the pro- 
posals of Coordinator Eastman for reorganizing the Commission. 

The address is being printed in full by the Associated Traffic Clubs 
of America and copies can be obtained upon application to Mr. F. A. 
Doebber, Secretary, The Associated Traffic Clubs of America, Citizens 
Gas Co., Indianapolis, Indiana. 





Documents for Distribution 


Railroad Retirement Act—decision of Supreme Court available in 
printed form. 20c¢ to cover cost, plus postage. 


Freight Rate Structure Report—to be released within next three or 
four weeks by Coordinator. Members desiring copies of this report 
should communicate with the Executive Secretary so that same can be 
forwarded to those making request as soon as released. 





Fred East’s song about the Mississippi rolling to the sea was Speaker 
Nick Longworth’s favorite. He sang it at the last party Nick attended, 
at Frank Hogan’s Sheridan Circle home. So the other night, when 
Frank—who is Andy Mellon’s attorney—gave a dinner there for the 
American Bar Association, it was only natural that he should call on 
Fred for the old song. He ‘‘brought down the house’’ when he sang it 
in a New Deal version : 


‘*Precedents are now disearded, 
Old decisions cast aside, 

And Marshall, Jay and Webster 
Are being taken for a ride; 

Jazz bands now play the bill of rights, 
Each contract has a flaw, 

As the Congress keeps on grinding, 
Grinding, grinding out the law.’’ 














Simplification of Tariffs 


alee of the interest manifested in the progress report of 
the Committee on Simplification of Tariffs by Edwin G. 
Wilcox published in the April Journa., another report has been 
sent in by Mr. Frank H. Baer, General Secretary, Great Lakes 
Regional Advisory Board, at the request of Mr. W. R. Hubbard, 
Transportation Manager of the Akron Chamber of Commerce. 
It is the report of Mr. H. J. Zimmerman, General Traffic Mana- 
ger, B. F. Goodrich Company, Akron, Ohio, which was submitted 
at the 39th Regular Meeting of the Great Lakes Regional 
Advisory Board, Cleveland, March 27, 1935. These recommen- 
dations have been submitted to the Association of American 


Railroads, which is giving them its serious consideration. The 
recommendations follow: 


1. That each class tariff contain within its own pages an alphabetical and a geo- 
graphical index thus doing away with the necessity for territorial directories 
and/or so called bases for rates. We refer particularly to such separate publi- 


cations as Western Trunk Lines Territorial Directory and the Southern Rate 
Basis. 


2. That the geographical indexing of stations in the various agency tariffs be done 

. ina uniform manner. Typical of the method preferred is the one employed by 
Agent Jones in which stations are indexed in a strictly numerical order, instead 
of using a separate series of index numbers for each participating carrier. 


3. That the first class rate be used as the rate basis number in all agency class 
tariffs. This is the method now used in Curlett’s Tariffs and if at all possi- 
ble should be adopted by other tariff publishing agents. 


4. That no more tariffs be published showing rate group numbers as substitutes 
for origin and/or destination points and that the tariffs now published with 
these rate group numbers, when reissued, show basing point station names 
instead of numbers. This reform is needed particularly in connection with 
Kipp’s Western Trunk Line Class Tariffs. 


5. That agency class rate tariffs quote rates between local stations where a single 
line haul is involved. A few tariffs, notably Van Ummersen’s, are not doing 
this at the present time and it is accordingly necessary to refer to the carrier's 
individual tariffs. 

6. That the ratings in Consolidated Freight Classification now shown as first class, 
second class, third class, etc. be changed to the column basis, i.e., 100 for first 
class, 85 for second, 70 for third, etc. This will more accurately reflect the classifi- 
cation of commodities. For illustration, a commodity carrying a fourth class rat- 
ing in Official, Western, and Southern territories on the surface appears to be rated 
uniformly while in reality the rating is not uniform at all because in Official 
territory fourth class is 50% of first while in Southern and Western it is 55%. 


This is not an argument for uniformity. We are not proposing that class 
55 or column 55 be established in all territories. We are merely asking that 
instead of showing fifth class all the way across, the official territory column 
shows class 50 and the other two territories, the south and the western show 55. 


Many tariffs contain class rate tables comprising numerous columns headed 
100, 9234, 85, 7734, etc. In addition to these headings certain columns carry an 
additional heading, for example Column 100 is also headed first class, Column 
85 second class, Column 70 third class, etc. This recommendation makes the 
additional heading unnecessary. 
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7. That the method of publishing rates in Johanson’s Tariff 151-A naming interstate 
class rates within the Southwest be changed, also Johanson’s various Intrastate 
Tariffs, i.e., Louisiana, Texas, Oklahoma, Arkansas, and Southern Kansas. The 
rates in these tariffs are all based on mileage and to determine a rate the mileage 
table must be consulted. It is often necessary to check distances over several 
junction points to determine the shortest distance between origin and destina- 
tion. This is arduous and time consuming work which your Committee believes 
can be obviated by publishing rates in the same manner they are in other 
territories. 


8. That the Trans-Continental Freight Bureau revert to its long established custom 
of publishing commodity rates in the respective items. To determine a rate it 
was formerly necessary to refer only to the item whereas present tariffs make 
it necessary to consult first the item and then in another part of the tariff the 
list of item numbers opposite which are shown the rates that are applicable. 
This involves two operations where one was sufficient before. 

. That a reduction in the number of tariffs in effect be made by the consolidation 
of individual line issues such, as reconsigning and stop off tariffs. Switching 
tariffs seem to offer a particularly fertile field in this direction. These are 
largely local tariffs and where a community is served by more than one railroad 
each carrier publishes its own switching tariffs. It is our opinion that they 
should be consolidated. These switching tariffs in turn are confined to certain 
commodities, a tariff for coal, one for grain, another for petroleum, etc. It is 
our thought that these commodities may all be grouped and consolidated in 
one switching tariff. 


We also believe that in many cases individual line tariffs, other than switch- 
ing, can be incorporated in existing agency tariffs. 

10. That all rules, regulations, exceptions, etc. which have the same intent and mean- 
ing be phrased in a uniform manner in all tariffs. At present it is not uncom- 
mon to find a certain rule or regulation as printed in one tariff much more 
a and difficult of interpretation than the same rule published in 
another. 


11. That symbols indicating increases, reductions, etc. be made uniform in all tariffs. 
In a sense this is already required under |. C. C. Tariff Rules. However, there 
is still room for improvement. 

In most tariffs “M” denotes “motor competitive” but in Trans-Continental 
Tariffs it means “applies on mixed carloads”. In some tariffs “W” denotes 
“water competitive” but in Trans-Continental Tariffs it means “westbound”. 
In Trunk Line territory a suspension supplement is indicated in succeeding 
supplements with a section symbol while in Southwestern territory a different 
symbol, i.e., a star, % used. 

12. That in connection with routing guides and routing instructions all carriers give 
consideration to their simplification. Several years ago Agent Speiden circu- 
larized carriers and shippers with a plan, which at the time appealed to us and 
which we still think has merit. The plan was not adopted, for what reason we 
do not know. 


The plan contemplated the use of symbols in the place of route numbers. 
Assuming a given route is No. 24689 representing Southern, L&N, B&O, the 
symbol which takes the place of the number is SO-LN-BO. 


We are of the firm opinion that a symbol system of some kind should be 
used whenever it is possible to do so as it will most certainly facilitate the 
checking of routes by both carrier and shipper. 


. Our final recommendation is probably the most drastic of all. At the same time 
it impresses us as being fraught with the greatest possibilities of benefit to both 
carrier and shipper. An objection to our recommendation probably is that it 
will first of all require a modification of 1. C. C. Tariff Rules. If we have cor- 
rectly appraised the value of our proposal this obstacle should not be insur- 
mountable. 

Specifically, we recommend that the table of rates now appearing in all class 
tariffs be eliminated from these tariffs and be published in a separate issue to 
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which reference is made in all class tariffs. It is to be understood clearly that 
this table of rates is to be — by only one agency for uniform use through- 
out the country in much the same manner that the demurrage tariff is published. 
The class tariffs will necessarily show the rate basis, i.e., the first class rate which 
has already been touched upon in recommendation No. 3. This uniform tariff 
(table of rates) will contain only a few pages but it will eliminate an equivalent 
number of pages from each of a great many different tariffs. 


In the event that our recommendation is adopted and such a uniform tariff 
is placed in effect, it is our further recommendation that supplements thereto be 
not issued in those cases where the tariff is to be amended merely by adding 
columns. It is our thought that since this tariff will contain only a few pages 
in the first place a complete reissue thereof will not be unduly burdensome. 


While the shippers’ interest in this whole subject of tariff simplification is tre- 
mendous the interest of the carriers is naturally much greater because after all it is 
they who bear the expense of printing and distributing tariffs. Any benefits accruing 
to the Shipper under the above recommendations will accrue to the carriers in an 
even greater measure. We therefore believe that these recommendations merit the 
determined and serious consideration of the carriers. 


We have no doubt that publication of tariffs can be simplified in ways other 
than those so briefly summarized herein and which for one reason or another have 
not occurred to your Special Committee. 





Proposed Transportation Legislation in the 
74th Congress 


H. R. 7739 by Mr. Ramsay—To amend chapter 104, section 6, of the 
Acts of 1887 of the United States, relating to the printing of 
schedules showing the rates of fares and charges for the 
transportation of passengers and property. 


H. R. 7738 by Mr. Ellenbogen—To prohibit the transportation in inter- 
state commerce of the products of child labor, and for other 
purposes. 


S. J. Resolution 112 by Senator Wheeler—Extending the effective period 
of the Emergency Railroad Act of 1933. 


H. R. 7838 by Mr. Mitchell—To promote the foreign trade of the United 
States, to authorize the creation of foreign trade promotion 
corporations, and for other purposes. 


S. J. Resolution 124 and H. J. Resolution 281 by Mr. Bulow and Mr. 
Thurston, respectively—Would direct all Government agen- 
cies to defer approval of any plan for sale, reorganization or 
dismemberment of the Minneapolis and St. Louis Railroad 
Company for one year. 


. 2793 by Mr. Wagner—To provide compensation for disability or death 
resulting from injury to employees in interstate commerce. 


. 2862 by Wagner and H. R. 8121 by Crosser, Ohio—To promote safe 
and efficient service to the public by the national system of 
rail transportation by providing a retirement system for rail- 
road employees. (new retirement bill). 





Senate Orders Rail Finance Investigation 


An investigation of railroad financing has been ordered by the 
Senate. It will be conducted by the Interstate Commerce Commission 
and get under way immediately. Hearings will undoubtedly be deferred 
until fall. Joseph B. Eastman, Federal Coordinator was authorized to 
select the railroads for inquiry. 





CORRECTION 
Ex Parte 115--Oklahoma Intrastate Rates 


On page 319 of the April Journat reference was made to action 
taken by the Corporation Commission of Oklahoma with respect to intra- 
state rates under Ex Parte 115. That Commission permitted increases 
on fifteen days’ notice except on coal, sand, gravel, etc., petroleum prod- 
uets moving for further manufacture. Cottonseed meal, cake and hulls 
held for further consideration. 

An official of the Oklahoma Commission advised that the informa- 
tion contained in the April JouRNAL was erroneous and that the above 
is correct. 





Transportation Question Box 


| pee Practitioners JounnaL is a medium of expression and 
exchange of thought, and with this in mind a contributor has 
suggested that it might stimulate interest among those who prac- 
tice before the Commission if certain questions were submitted 
with the thought that readers would become active and express 
their views thereon. 
As a beginning, the following has been submitted. Those 
interested are asked to elaborate their views for publication, as 
well as express themselves about the idea of stimulating a debate 


on these questions, and others that may follow. The questions 
follow: 


‘““What is the difference, legally between the two statements 
following : - 


(1) “In support of the allegation of undue prejudice, complainant states that 
it is in competition with refiners at Shreveport who were able to purchase casing- 
head gasoline at a lower delivered price and thereby enabled to produce refined 
motor gasoline at a lower cost per gallon than complairiant with the result that it 
was placed at a disadvantage in meeting their _ Specific damages as a result 
of the disadvantage have not been shown. he record contains no evidence of 
unjust discrimination.” 
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(2) “The mere fact that complainant’s competitors were able to secure the com- 
modity at a lower delivered price, and that as a result it was placed at a disadvantage 
in meeting prices on the manufactured product, does not constitute such proof of 
specific damages as will warrant an award of reparation because of undue prejudice 
under section 3.” 


Which would you cite as an authority in writing a brief? Why? 

Talk it over with other members, and give us your answers from 
which we will cull points and print. 

What facts can be offered in evidence to prove damage in discrimi- 
nation cases if such facts as these do not establish such damages? 

Doesn’t such ruling on the facts by the Commission amount in prac- 
tice to a repeal of the right to damage in discrimination cases? 


Wanted—A Transportation Dictionary 
What, exactly, are point-to-point rates? 
What is the difference between through rates and joint rates? 
Define these terms for us—send in those terms you wish defined. 





Ex Parte 104 Terminal Services 


The I. C. C. has just released its findings in Ex parte 104 Practices 
of Carriers Affecting Operating Revenues or Expenses—Part 2 Terminal 
Expenses. Certain principles were laid down as follows: 


1. When a carrier is prevented from performing an uninterrupted service to 
the points of loading or unloading within the confines of an industrial plant 
because of some action or disability of the industry or its plant, the car- 
rier’s duty with respect to the delivery or receipt of cars does not extend 
beyond the point of interruption or interference, and any allowance to the 
industry for performing the service beyond such points or the performance 
of service by the carrier beyond such points without proper charge is un- 
lawful in violation of section 6 of the act. 

2. At many industries delivery and receipt of freight is effected by carriers on 
interchange tracks because of interference or interruption to the work of 
both the industry and the carrier which would be encountered beyond such 
tracks. Under such circumstances, delivery or receipt on such tracks con- 
stitutes delivery or receipt under the line-haul rates. 


3. When the spotting service at an industry requires a service in excess of that 
required in making simple placement or the equivalent of team track 
spotting, such service is in excess of that required of a common carrier 
under its line-haul rate, and any allowance to the industry for performing 
such service or the performance thereof by the carrier without charge over 
and above the line-hau! rate is unlawful in violation of section 6 of the act. 


4. The payment by respondents of allowances to individual industries for the 
performance of spotting service at the latter’s convenience, or the assign- 
ment by respondents of locomotives to perform similar service without 
charge, dissipates respondents’ funds and revenues, to be not in conformity 
with efficient and economical management as contemplated by the Inter- 
state Commerce Act, and not in the public interest. 





Principles Announced in Recent Decisions of the 
Commission in Rate, Rule and Service Cases 


Loss and Damage 


Docket 26675, S. Landow & Co., Inc. v. Boston & Maine 
Railroad. Division 5. This complaint involved a claim for loss and 
damage on four carloads of grapes from points in California alleged to 
have been caused by defendant’s failure to re-ice upon reconsignment 
at Boston. The Commission dismissed the complaint, citing numerous 
eases on the ground that this claim is not within the Commission’s juris- 
diction and that claims for loss and damage to shipments are cog- 
nizable only in the courts. 


Transit and Competition 


Docket 26573, Abingdon Sanitary Mfg. Co., Inc. v. Akron, Canton 
& Youngstown Railway Co., et al. Division 2. The rates on crude feld- 
spar from Pringle, South Dakota, to Abingdon, Illinois and on ground 
feldspar from Abingdon to numerous points, were involved in this case 
which was dismissed by the Commission. It stated that ‘‘while it is 
within the power of the Commission to guard the public against unrea- 
sonable charges, or unduly discriminatory practices on the part of a par- 
ticular carrier, the vicissitudes of competition among shippers can not 
be compensated for in the freight rate.’’ It also pointed out that the 
granting or withholding of transit is initially a matter which may be 
determined solely by the line serving the transit point. 


Classification 


Docket 26597. G. Somers & Co. v. Great Lakes Transit Corporation, 
etal. Division 4. This case involved the rate on lead pencils from New 
York to St. Paul, Minnesota. At the time of shipment the classification 
was on the basis of first class and a rate of 1.405 per 100 pounds: Shortly 
after the shipment moved the classification was changed to third class at 
a lower rate. The Commission finds the third class rate not unreasonable 
and states that reparation is not ordinarily awarded following changes 
in classification ratings, and dismissed the complaint. 


Docket 26579. American Solvent Recovery Corporation, et al v. 
Pennsylvania Railroad Co., et al. Division 2. This ease is interesting 
because of its definition of ground coconut charcoal. Complainants con- 
tended that coconut shells are wood and that charcoal made from these 
shells is as truly a wood charcoal from a chemical standpoint as is char- 
coal made from lumber or other wood. The Commission disagreed with 
this contention and finds that coconut charcoal is not wood charcoal. 


Docket 26392. American Agricultural Chemical Co. v. B. & O. 
Railroad, et al. Division 5. In finding that the rates on fertilizer and 
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fertilizer materials in straight or mixed carloads moving from Baltimore 
and other points to numerous destinations in the East were unreasonable 
to the extent that they exceeded the corresponding contemporaneous 
sixth class rates, the Commission repeats its ruling as a matter of prin- 
ciple laid down in 29 I. C. 18, as follows: 


“The classification generally imposes the highest rate which a particular com- 
modity should bear under normal conditions. A commodity rate which is higher 
than the class rate is an abnormality which on its face requires special justification,” 


Jurisdiction 


Docket 26253. General Asbestos and Rubber Division of Raypbes- 
tos-Manhattan Incorporated v. Clyde 8. 8. Co., et al. By the Commis 
sion. This case involved a case of jurisdiction and on the basis of the 
Commission’s ruling in 176 I. C. C. 217 the Commission finds that a joint 
rate was involved and that it has jurisdiction. It finds certain rates un- 
reasonable on asbestos products from Charleston, S. C. to Bridgeport, 
Connecticut, and awarded reparation. 





A Possible Labor Shortage? 


Population of the United States 
Eligible for Townsend Plan 


74,000,000 
Number who are prohibited from working under Child Labor 
Laws and those who are working for Government Agen- 
cies 


14,000,000 
Unemployed 13,999,998 


Leaving to produce the Nation’s goods 


(You and me and I’m all worn out) 





y bes. 
\mis- 
T the 
joint 
; un- 
port, 


‘Review of Supreme Court Cases 


By Cuarence A, Miuuer, General Counsel, 
The American Short Line Railroad Association 


No. 344—Atlantic Coast Line Railroad Company v. Florida, et al. 
No. 345—Florida v. United States, et al. 


(Decided April 29, 1935) 


Railroad Company collecting from shippers rates estab- 

lished by order of Interstate Commerce Commission 

before that order held invalid by Supreme Court not 
required to make restitution. 


These cases were before the Court on appeal from the District Court 
of the United States for the Northern District of Georgia. 

For many years the Atlantic Coast Line Railroad Company, or its 
predecessor, maintained the Cummer scale for the transportation of logs 
within the State of Florida, and this scale, in effect, was ordered by the 
Railroad Commission of Florida, in 1927. In May, 1926, the Public 
Service Commission of Georgia filed with the Interstate Commerce Com- 
mission a complaint against the carrier, directed to the maintenance of 
the Cummer scale. The Commission, on August. 2, 1928, enjoined the 
maintenance of that schedule on the ground, among others, that the rates 
were so low as to result in unjust discrimination against interstate com- 
merece. (146 I. C. C. 717) The Supreme Court of the United States 
reversed this order on the ground that the Commission had not made the 
necessary findings of fact. (282 U. 8. 194) The Commission amended 
its order, which was later sustained by the Supreme Court. (292 U. 8.1) 

The issue was whether restitution. was owing from the carrier to the 
shipper for the whole or any part of the rates collected while the first 
order was in force. 

The Court held that the carrier was not required to make restitu- 


tion. Mr. Justice Cardozo, delivering the opinion of the majority of the 
Court, said : 


“Decisions of this court have given recognition to the rule as one of general 
application that what has been lost to a litigant under the compulsion of a 
judgment shall be restored thereafter, in the event of a reversal, by the litigants 
opposed to him, the beneficiaries of the error. Arkadelphia v. St. Louis Soutb- 
western R. Co., supra; Northwestern Fuel Co. v. Brock, 139 U, S. 216; Ex parte 
Lincoln Gas & Electric Light Co., 257 U. S. 6; cf. Haebler v. Myers, 132 N. Y. 
363. Indeed, the concept of compulsion has been extended to cases where the 
error of the decree was one of inaction rather than action, as where a court has 
failed to set aside the order of a commission or other administrative body, the 
constraint of the order being imputed in such circumstances to the refusal of 
the court to supply a corrective remedy. Baltimore & Obio R. Co. v. United 
States, supra. But the rule, even though general in its application, is not with- 
out exceptions. A cause of action for restitution is a type of the broader cause 
of action for money had and received, a remedy which 1s equitable in origin and 
function. Moses v. Macferlan, 2 Burr. 1005; Bize v. Dickason, 1 Term Rep. 
285; Farmer v. Arundel, 2 Wm. Bl. 824; Kingston Bank v. Eltinge, 66 N. Y. 
625. The claimant: to prevail must show that the money was received in such 
circumstances that the possessor will give offense to equity and good con- 
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science if permitted to retain it. Schank v. Schuchman, 212 N. Y. 352, 358, 359: 
Western Assurance Co. v. Towle, 65 Wisc. 247. The question no longer is whether 
the law would put him in possession of the money if the transaction were a new 
one. The question is whether the law will take it out of his possession after he 
has been able to collect it. Cf., Tiffany v. Boatman’s Institution, 18 Wall. 375, 
385, 390. The ruling in Western Assurance Co. v. Towle, supra, gives point to 
the distinction. 


* * * * * * od * * 


“Suits. for restitution upon the reversal of a judgment have been subjected 
to the empire of that principle like suits for restitution generally. ‘Restitution 
is not of mere right. It is ex gratia, resting in the exercise of a sound discretion, 
and the court will not order it where the justice of the case does not call for it, 
nor where the process is set aside for a mere slip. Gould v. McFall, 118 Pa. 
St. 455, 456, citing Harger v. Washington County, 12 Pa. 251. There are other 
decisions to the same effect. Alden v. Lee, 6 Pa. 207; Green v. Stone, | Har. & J. 
(Md.) 405; State v. Horton, 70 Neb. 334; Teasdale v. Stoller, 133 Mo. 645, 652. 
‘In such cases the simple but comprehensive question is whether the circum- 
stances are such that equitably the defendant should restore to the plaintiff 
what he has received.’ Johnston v. Miller, 31 Gel. & Russ. 83, 87. 

* * * * * + * * * 
“The present record does not satisfy us that a new scale should be set up to 
overn claims for restitution. The field of inquiry is one in which the search 

oer certainty is futile. Opinions will differ as to the qualifications of experts, 
the completeness of their inquiry into operating costs, the accuracy of their 
methods of computation, the soundness of their estimates. There is a zone of 
reasonableness within which judgment is at large. Banto v. Belt Line R. Co. 
268 U. S. 413, 422, 423. Only by accident perhaps would two courts or ad- 
ministrative bodies draw the line within the zone at precisely the same points. 
In a sense, then, it is true that there is support in fairness and-reason for each 
of the two conclusions, the Commission’s and the masters. More than this, how- 
ever, must be made out to uphold the claims in suit. The claimants do not sus- 
tain the burden that is theirs by showing that the master set up a reasonable 
schedule. They must show that the other schedule, the one set up by the Com- 
mission, is unreasonable. In the absence of such a showing the carrier does not 
offend against equity and conscience in standing on its possession and keeping 
what it got.” 


Mr. Justice Roberts delivered the opinion of the minority, con- 


curred in by the Chief Justice, Mr. Justice Brandeis and Mr. Justice 
Stone. 


No. 606—Atchison, Topeka & Santa Fe Railway Company, et al v. 
United States, et al. 

No. 607—U nion Stock Yard and Transit Company of Chicago v. United 
States, et al. 


(Decided April 29, 1935) 


Order of Interstate Commerce Commission held invalid 
because of absence of definite finding of fact to support it. 


These cases were before the Court on appeal from the United States 
District Court for the Southern District of New York. The opinions be- 
low are reported at 8 Fed. Supp. 825. The cases involved the validity of 
an order of the Interstate Commerce Commission (195 I. C. C. 553), 
requiring. railroad companies transporting livestock into stockyards, and 
other railroad companies performing switching services, to cease and 
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desist from imposing upon consignees a yardage charge upon livestock 
where delivery is taken at the unloading pens, and awarding reparation. 

Mr. Justice Butler, delivering the majority opinion of the Court, 
said : 

“But the Commission in respect of the shipments covered by its order, 
made no definite finding as to what constitutes complete delivery or where trans- 
portation ends. Its report does not disclose the basic facts on which it made 
the challenged order. This court will not search the record to ascertain whether, 
by use of what there may be found, general and ambiguous statements in the 
report intended to serve as findings may by construction be given a meaning 
sufficiently definite and certain to constitute a valid basis for the order. 

“In the absence of a finding of essential basic facts, the order cannot be 
sustained. Florida v. United States, 282 U. S. 194, 215. Recently this court has 
repelled the suggestion that lack of express finding by an administrative agency 
may be supplied by implication. Panama Refining Co. v. Ryan, 293 U. S. 388, 
433. See Beaumont, S. L. W. ro v. United States, 282 U. S. 74, 86. Inter. Com. 
Comm'n. v. Chicago, &c. R’d. Co., 186 U. S. 320, 341.” 


Mr. Justice Stone delivered the minority opinion, which was con- 
eurred in by Mr. Justice Brandeis and Mr. Justice Cardozo. 


No. 670—Texas and New Orleans Railroad Company, et al v. United 
States, et al. 


(Decided May 13, 1935) 


Orders of Interstate Commerce Commission relating to 
rates for transportation of horses and mules held valid. 


This case was before the Court on appeal from the United States 
District Court for the Western District of Missouri, which affirmed the 
orders of the Interstate Commerce Commission in Western Horse and 
Mule Rates, 195 I. C. C. 417. 

In a per curiam order, affirming the lower Court, the Court said : 


“This Court, upon an examination of the record, agrees with the conclusion 
of the District Court that the orders in question were sustained by findings of 
the Commission acting within its statutory authority and that these findings 
were adequately supported by evidence. The decree is affirmed.” 


No. 552— Youngstown Sheet and Tube Company, et al v. United States, 
et al. 


(Decided May 20, 1935) 


Order of Interstate Commerce Commission fixing mini- 
mum rates on coal from points on Ohio River to destina- 
tions in northern Ohio held valid. 


This case was before the Court on appeal from the United States 
District Court for the Northern District of Ohio. The opinion below is 
reported at 7 Fed. Supp. 33. The case involved the validity of an order 
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of the Interstate Commerce Commission in I. & 8. Dockets Nos. 3282 and 
3619 (197 I. C. C. 617), requiring certain carriers by rail to increase to 
prescribed minima freight rates between points on Ohio River and desti- 
nations in northern Ohio, upon coal originating at mines on the Mononga- 
hela, Allegheny and Ohio Rivers, and brought by water to the rail 
carriers. 

The Court held that the appellants, being parties to the proceeding 
before the Commission, and having a pecuniary interest in the rates 
affected by the order, were entitled to bring the action. 

The Court also found that the position of the appellants—that the 
Commission raised the permissible minimum rate to prevent disruption 
of the existing rate structure and relationship of rates—was not well 
taken, in that the Commission here found the required minimum reason- 
able, and had, after full investigation, held the existing rate structure 
just and reasonable, and the Ex-River rates here in issue, in contrast, 
too low. 

The Court also held to be without merit the contention that the | 
order was a Section 3 order and invalid for failure to afford the ear- 
riers an alternative of raising the contested rate or lowering others to 
remove discrimination. 

Mr. Justice Roberts delivered the unanimous opinion of the Court. 


No. 797—Atlanta, Birmingham and Coast R. R. Co. v. United States, et al. 


(Probable jurisdiction noted April 29, 1935.) 


This case is before the Court on appeal from the United States Dis- 
trict Court for the Northern District of Georgia, and involves the validity 
of the order of the Interstate Commerce Commission in Accounting for 
Capital Items—Re A. CL. and A. B. & C. R. R. Co., 201 I. C. C. 645. 








